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oxy|moron
[ˌɒksɪˈmɔːrɒn]
NOUN

a figure of speech in which apparently contradictory 

terms appear in conjunction (e.g. faith unfaithful 

kept him falsely true).

synonyms: contradiction · contradiction in terms · 

self-contradiction ·
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Outline

1. 12 month bankruptcies

2. Selling voidable transactions

http://www.bing.com/search?q=define+contradiction
http://www.bing.com/search?q=define+contradiction+in+terms
http://www.bing.com/search?q=define+self-contradiction
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Bankruptcy in 12 months Bankruptcy in 12 months

 Ye olden days – debtors’ prison

 Bankruptcy Act 1924 (Cth) – discharge upon 

application to the court;

 Bankruptcy Act 1966 (Cth) – initially, 5 years, 

unless creditors or the trustee objected, in which 

case extended indefinitely

 1980 amendments – 3 years, unless objections, 

which delayed but did not disqualify discharge

 1992 – early discharge after 6 months 

(Bankruptcy Amendment Act 1991 ) 

Bankruptcy in 12 months

 1992 – early discharge (Bankruptcy Amendment 

Act 1991)

– To enhance opportunities of persons with 

levels of debt they have no prospect of 

repaying to begin financial rehabilitation at an 

early date

– Upon application after 6 months from 

completing statement of affairs

– Eligibility criteria:

 $0 to pay trustee or creditors

Bankruptcy in 12 months

 1992 – early discharge (Bankruptcy Amendment 

Act 1991)

– Eligibility criteria:

 $0 to pay trustee or creditors

 No void transactions

 No income contributions

 Unsecured debts < 150% income

 No prior bankruptcy / Part X

 No false or misleading information

Bankruptcy in 12 months

 1992 – early discharge

 King, J, Assessment of Bankruptcy Discharge, 

(2004) 28 MULR 654

 ~20% of bankruptcies

 ↑32.8% in 1999/2000

 Criticisms….

Bankruptcy in 12 months

 1992 – early discharge (Bankruptcy Amendment 

Act 1991)

 Criticisms….

– No incentive to consider alternatives to 

bankruptcy

– 6 months too short to improve financial skills

– Why are income contributors prejudiced?

– 150% rule could be arbitrary;

– Only 50% of those eligible bothered applying
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Bankruptcy in 12 months

 1992 – early discharge (Bankruptcy Amendment 

Act 1991 )

 Criticisms….

– Psychological benefit to bankrupts only 

(because credit rating ruined anyway)

– and of course…

Bankruptcy in 12 months

 2001 – early discharge abolished (Bankruptcy 

Legislation Amendment Act 2001)

 Bankruptcy too easy – in particular for “several 

Sydney barristers .. Using bankruptcy as a 

means of avoiding paying substantial amounts of 

tax.” (denied as being the reason for the 

amendments by the then attorney-general)

 Reforms to ‘counter community perceptions that 

it is ‘too easy’ to become bankrupt.’

 Proposed 2 year bankruptcy abandoned

Bankruptcy in 12 months

 Productivity Commission Inquiry Report, No. 75, 

Business Set-Up, Transfer and Closure 7 

December 2015

Bankruptcy in 12 months

 http://www.innovation.gov.au/page/insolvency-laws-reform

Insolvency laws reform

More often than not, entrepreneurs will fail several times before they make it and will usually 
learn a lot in the process. To help these entrepreneurs to succeed will require a cultural shift. We 
need to encourage Australians to take a risk, leave behind the fear of failure and be more 
innovative and ambitious.

Concerns over inadvertent breaches of insolvent trading laws are frequently cited as a reason 
early stage (angel) investors are reluctant to get involved in a startup. Our current insolvency 
laws put too much focus on penalising and stigmatising the failures, so we’re making some 
changes to those laws.

What’s changing?

We’re striking a better balance between encouraging entrepreneurship and protecting creditors 
by:

 reducing the current default bankruptcy period from three years to one year

 introducing a ‘safe harbour’ for directors from personal liability for insolvent trading if they 
appoint a restructuring adviser to develop a turnaround plan for the company

 making ‘ipso facto’ clauses, which allow contracts to be terminated solely due to an 
insolvency event, unenforceable if a company is undertaking a restructure.

When’s it happening?

A proposal paper will be released in the first half of 2016. Legislation is expected to be 
introduced and passed in mid-2017.

Bankruptcy in 12 months

 What will it look like?

 What will happen to income contributions…

 What difference will it make?

– Property still vests;

– Income contributions still remain

Bankruptcy in 12 months

 What difference will it make?

– Credit rating is still shot;

– Income contributions still remain?

– Bankruptcy may still be extended;

 And when the next rogue bankrupts arrive ….

http://www.innovation.gov.au/page/insolvency-laws-reform
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Selling Trustee’s Claims

 Insolvency Law Reform Act 2016 (Cth)

3.202 Subject to the following exceptions the 
trustee may assign any right to sue that is 
conferred on the trustee by the Bankruptcy Act: 

• if the trustee’s action has already begun, the 
trustee cannot assign the right to sue unless the 
trustee has the approval of the Court; 

• before assigning any right the trustee must 
give written notice to the creditors of the 
proposed assignment. 

Selling Trustee’s Claims

 Insolvency Law Reform Act 2016 (Cth)

 On the plus side, $ into the estate at an early 

stage without the risk of litigation

 Who is going to buy?

– Defendant and related parties;

– Vexatious creditors

 Who is going to challenge the trustee’s decision 

to sell / not sell….
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